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Nature Exploration and Risk Prevention of Valuation Adjustment

Agreement;: Seeking“Certainty” against “Uncertainty”

ZHANG Ge

(School of International Law, East China University of Political Science and LLaw, Shanghai
200042, China)

Abstract: In china, Valuation Adjustment Mechanism appears in the form of Valuation Ad-
justment Agreement, while relevant law and regulations couldn’t meet the needs of the
practice, which caused the difficulty in deciding the nature of Valuation Adjustment Agree-
ment. Its validity has always been a core issue. At present, laws,regulations and judicial
suggestions are inclined to ratify its validity by advocating commercial trial principle in cases
where such principle will not damage the companies’ interests. This tendency is also wit-
nessed by judicial practice. However, there still exist risks of Valuation Adjustment Agree-
ments. Market risks can easily place both parties in Valuation Adjustment Agreements into
a double-win or double-lose situation. Therefore, it is as important to ensure its validity as
to prevent risks prudently.

Key Words: valuation adjustment agreement; valuation adjustment mechanism; conditional

innominate contract; risk prevention
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@ Civil Code of France, Article 1104. 2 “Where the equivalent consists in a chance of gain or of

loss for each party, depending upon an uncertain event, a contract is aleatory.”

® Civil code of Louisiana, Article 2982: “The aleatory contract is a mutual agreement, of

which the effects, with respect both to the advantages and losses, whether to all the parties or to one

or more of them, depend on an uncertain event.”
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